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Thomas Schneider, Bankrupt,
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Summary of Argument.

In answer to the points raised by the appellant, appellee

contends : ( 1 ) That the transfer by the bankrupt of

$600.00 in value of his merchandise was the transfer

of a substantial part of his stock in trade valued at

$9500.00, and that under Section 3440 of the Civil Code

of the State of California such transfer was conclusively

presumed to be fraudulent as to creditors because no

notice of intention to pledge the merchandise was re-

corded as required by law; (2) that even if the Court

should hold that the $600.00 transfer to appellant was not

substantial in itself the Court properly considered the

previous pledge by the bankrupt of $2500.00 to Merithew



—2—
Company, Inc., in determining whether the bankrupt

had transferred a substantial portion of his stock in

trade; (3) that the Court will take judicial notice that

it is not in the ordinary and usual course of business of

a retail merchant to conduct his business by taking prop-

erty obtained on credit and pledging the same for a frac-

tion of its value to secure operating moneys; (4) that a

pledge is a transfer of property within the meaning of

Section 3440 of the Civil Code of the State of Cali-

fornia; (5) that fraudulent conveyance statutes are of

great antiquity; (6) that the boiia fides or good faith of

the parties in the case under consideration is absolutely

immaterial; and (7) finally, that the question as to

whether the merchandise transferred to appellant consti-

tuted a substantial part of the stock in trade of the

bankrupt is a question of fact which, having been decided

by both the Special Master and the District Judge in

accordance with appellee's contention, is binding upon

the Circuit Court of Appeals.
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ARGUMENT.

I.

The Transfer by the Bankrupt of $600.00 in Value

of His Merchandise Was the Transfer of a Sub-

stantial Part of His Stock in Trade Valued at

$9500.00 and, Under Section 3440 of the Civil

Code of the State of California, Such Transfer

Was Conclusively Presumed To Be Fraudulent

as to Creditors Because No Notice of Intention

to Pledge the Merchandise Was Recorded as

Required by Law.

Counsel for appellant seems to assume that appellee

cannot seriously contend that the pledge of $600.00 in

value of a total stock in trade of the value of $9500.00

is, of itself, a transfer of a substantial portion of the

stock in trade. Appellee respectfully urges to the Court

that he does so seriously contend and, in support of that

contention, points out that the report of the Special Master

expressly finds that the $600.00 transfer was a sub-

stantial portion of the stock in trade of the bankrupt.

|Tr. of R. p. 30.] Counsel for appellant has correctly

set forth the pertinent provisions of Section 3440 of the

Civil Code of the State of California (App. Br. pp. 7

and 8) as it read at the time when the transfers involved

herein took place, and counsel for appellee will therefore

not take the space to reiterate such provisions.

While, as will hereafter be shown, the fraudulent con-

veyances acts of the various states are statutory, their

origin is of comparative antiquity. Furthermore, each

state has seen fit to adopt its own special statutes, and

the wording and provisions of the various statutes vary in

great detail. This point is mentioned particularly in



view of the fact that counsel has cited decisions from

jurisdictions other than Cahfornia, and it is obvious that

great caution should be used in considering the language

of the various decisions which are construing statutes of

different wording than the California statute.

The first case cited by counsel for appellant is the case

of Fiske Rubber Co. v. Hayes Motor Co., 131 Ark. 248,

199 S. W. 96. Counsel quoted from this opinion to the

effect that a sale will not be deemed fraudulent unless a

"material portion of the stock was sold in bulk" (App.

Br. p. 8), but neglected to quote from another part of

the decision, which reads as follows:

"The number of articles sold and the value thereof

were within an ordinary retail transaction. * * *

It is well said by appellee that the Bulk Sales Law
was never intended to prevent a merchant from

moving his business to a new location, and in so

doing to dispose of odds and ends or remnants."

(Italics ours.)

It will thus be seen that the quoted case involved the

moving of the business of the defendant to a new location

and the disposition only of odds and ends or remnants

of his stock. A far different situation is involved in this

case, in which neither of these facts appears. Further-

more, the decision does not quote or cite from the Arkan-

sas statute upon which the decision is based and pre-

sumptively involves the construction of an entirely dif-

ferent law than our own.

The next case cited by counsel is the case of Armfield

V. Saleeby, 178 N. C. 298, 100 S. E. 611. The type of

business involved in that case was a grocery store, and

the facts indicated that the seller had disposed of two
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lots of api)lc.s worth in total $450.00 out of a tf)tal stock

of approxiniatdy $4500.00.

It is submitted that that case involved a totally differ-

ent type of business, in which the merchant had perish-

able ^oods which it mi^ht have been to the best interest

of himself, as well as his creditors, to dispose of promptly,

and that it cannot therefore be compared by analogy to

this case. In so far, however, as the Court purports to

lay down a rule that 10% of a merchant's stock is not

substantial, and that to be considered substantial the

transfer should be nearer 50%, appellee contends that

such a hard and fast rule should not be adopted by this

Court and that it would go contrary to the express inten-

tion of the legislature if it were so adopted. Appellee

believes that each case must be considered on its merits

and that the Court in all cases should have in mind the

purposes and intent of the statute, which is to prevent

a merchant from depleting the stock in trade, to which

creditors have a right to look for the payment of their

bills, other than in the ordinary and usual retail trans-

actions in the case of a retail merchant.

The evidence in this case showed that the bankrupt

was a merchant conducting a retail jewelry store in Hunt-

ington Park, California; that he dealt in diamonds,

watches, jewelry, etc., for the retail trade: that he bought

his merchandise from wholesalers located in Los Angeles,

California, and in the east. [Tr. of R. p. 27.] The

record further shows that at all times since ^ larch, 1937,

he owed a large number of creditors. [Id.]

Counsel for appellant argues that if the Court w^re

to hold that such a transfer of 6% of his total stock in

trade were to be construed as a substantial part thereof,

within the meaning of Section 3440 of the Civil Code of



the State of California, "business will be tremendously

affected, and innumerable business transactions will be

seriously impeded by the delay attendant upon the re-

cordation of the required seven-day notice." (App. Br.

p. 9.)

Appellee does not believe any such impeding of legiti-

mate business would result from such a construction.

As was well said in the case of Borgfeldt v. Curry, 25

Cal. App. 624, 144 Pac. 976, which construed others of

our fraudulent conveyances statutes:

"If misfortune should overtake him (the debtor)

he must face it himself, and not attempt to saddle

it onto those who have extended him credit and

trusted in his commercial integrity."

It is submitted that Section 3440 was designed to pre-

vent the very thing that occurred in this case. The

debtor, either through bad business judgment or hard

times, finds himself pressed for money. He is heavily

indebted to merchandise and other creditors who have

entrusted their merchandise to him on credit. These

merchants were perfectly willing to take their chances

on the usual hazards of business, and if the debtor should

fail, to take their pro rata of the sale of his assets in

bankruptcy in satisfaction of their claims. They know

that in the ordinary and usual course of business of a

retail merchant he can only dispose of a comparatively

small part of his stock in a given period of time, and

therefore they do not press him for the payment of his

indebtedness. It is wholly outside their contemplation
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that he is ^oinj^ to take merchandise from liis st(ick in

trade and pk-d^e it to a pawn broker for a fraction of its

wholesale value in order to obtain a small sum of money

with which to enable him to continue in business. If

they were, or had been, aware of this intention on his

part, it is unquestioned that they would have taken steps

to protect their interests before the transfer was made.

That is the purpose of the statute, the giving of a reason-

able notice to creditors that the debtor contemplates an

unusual and out-of-the-ordinary transfer of his stock, or

a substantial portion thereof, so that they can take what-

ever measures they may be advised to take to protect

their interests. The failure to give the required notice

leaves the creditors entirely in the dark as to what has

taken place until some time long after, when they sud-

denly discover, as they did in this case, that the bank-

rupt's stock had been greatly depleted by his pledging a

substantial part thereof with a pawn broker.

To the contention of appellant quoted above, appellee

states that he can see no reason why business would be

seriously impeded if, when the debtor went to a pawn

broker under the circumstances of this case, the seven-

day notice was recorded as provided by law, after which

the pledge can be made and the loan paid. If counsel

means to imply by his argument that the recording of

such a notice would deprive the pawn broker of the oppor-

tunity of profiting from such a transaction, appellee is

inclined to agree with him inasmuch as it is not to be

expected that the debtor's legitimate creditors would stand
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idly by and permit the disposition o£ the assets which

they rely upon for payment of their claims, but we do

not believe that this type of business transaction should

be encouraged, and we do not believe that the legislature

intended to encourage it. If a pawn broker cannot make

his living from legitimate transactions, but is required

to rely upon making his money at the expense of other

merchants, we do not believe he has the right to exist as

such.

It is rather surprising that so few cases can be found

in which the particular points involved in this case have

been construed. However, counsel for appellee has found

several decisions which should be helpful to the Court

in determining the questions here presented.

In the case of C. B. Norton Jewelry Co. v. Haddock,

115 Kan. 108, 222 Pac. 113, a similar controversy arose

between the trustee in bankruptcy and a person to whom

the bankrupt had transferred $1775.00 of his stock of

diamonds and settings, his stock being worth at the time

of the transfer approximately $10,600.00. The bankrupt

had not complied with the recordation statutes under the

Kansas Bulk Sales Act. The Court said:

''The purpose of our statute is to prevent a person

engaged in merchandising from disposing of any

part of his stock, otherwise than in the ordinary

course of his business, to the disadvantage of any

of his creditors * * * Pledging a part of a

stock of goods is likewise a disposal of those goods

out of the ordinary course of trade or business. It

is a complete disposition of the goods, so far as
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the crt'cHtors of a mcrchcint are concerned. Tt i)Uts

those goods beyond the reach of all creditors, excej)!

those who may receive the benefit of the pledge, until

the pledgee's claim has been satisfied. So far as

creditors are concerned, pledging all or a part oi a

stock of merchandise is as effective a disposition of

the goods pledged as can be made by a sale thereof.

To be valid, such a disposition must be made in

conformity with the Bulk Sales Law of this state."

Judgment for defendant trustee was affirmed.

In Goodman v. Clarkson, 39 Ga. App. 383, 147 S. E.

183, it is said:

"A sale or transfer of a stock of goods, wares,

or merchandise may amount to a fraud under the

Bulk Sales Act of 1903 (Civil Code of 1910, Sections

3226-3229), although only a part of the stock be sold,

where the sale of the stock is out of the usual or

ordinary course of the business or trade of the

vendor."

At this point appellee would like to refer to the case of

Schainmaii v. Dean, 24 Fed. (2d) 475, quoted from at

length in appellant's brief, pages 16 and 17. That case

was a case decided by this Court and involving a con-

struction of the California statute. Appellant attempts

to limit the effect of that decision, which held that $4,-

000.00 of a stock of approximately $20,000.00 to $25,-

000.00 was substantial, by quoting from the o])ini()n to

the effect that "almost the entire stock in trade was sold

at or about the same time, in the same manner" as being
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the reason that the Court held the $4,000.00 transfer to be

substantial. We do not believe the opinion so holds, and

cite this case as authority for our contention that each

case must be governed by its own facts and that where

it is shown that a merchant out of the ordinary and usual

method of business disposes of any appreciable quantity

of his stock in trade, it should be regarded as substantial

within the meaning of the statute.

The evidence showed that the items pledged by the

bankrupt with the appellant consisted of a lady's wrist

watch with 5 diamonds, a lady's ring with 1 large and 18

small diamonds, a lady's ring containing 1 large and 4

small diamonds, a lady's wedding ring containing 7 dia-

monds, and a gent's ring containing 1 large and 6 small

diamonds. [Tr. of R. p. 22.] The appellant knew the

bankrupt and that the property pledged was part of the

bankrupt's stock in trade and that he was a retail dealer.

[Tr. of R. p. 28.] It was therefore well aware that the

items pledged to it were a part of the stock in trade

referred to in Section 3440 of the Civil Code and that

they were being transferred to it not in the ordinary and

usual course of business of a retail jeweler. It had no

cause to complain, therefore, when it did not take the

precautions provided for by statute, that it is now rele-

gated to the status of a general creditor in the bankruptcy

proceedings.
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11.

Even if the Court Should Hold That the $600.00

Transfer to Appellant Was Not Substantial in

Itself the Court Properly Considered the Previous

Pledge by the Bankrupt of $2500.00 to Merithew

Company, Inc., in Determining Whether the

Bankrupt Had Transferred a Substantial Portion

of His Stock in Trade.

Appellant anticipates our argument on this point to

this effect: That if the Court decides that $600.00 by

itself is not a substantial part of this merchant's stock

in trade, the Court should add to it the $2500.00 pledged

to the other pawn broker on a previous transaction in

determining whether the aggregate constitutes a sub-

stantial part of the bankrupt's stock in trade.

Before considering certain new points in that con-

nection, appellee will examine the argument and author-

ities cited by appellant. Counsel cites from Sections 883

and 884 of 27 Corpus Juris certain language which indi-

cates that in some states the courts have regarded Bulk

Sales Statutes as penal in character and in derogation of

the common law, and that, therefore, they must be strictly

construed. W'e wish to reiterate here out of that portion

of appellant's citation which expresses even in those

jurisdictions the prime purpose of Bulk Sales Statutes:

"However, these statutes should be construed and

applied with a view to cure the evil at whicli they

are aimed, which is the defrauding of creditors by

secret bulk sales."

27 Corpus Juris 875.
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Moreover, in the same authority (27 Corpus Juris 415)

it is said:

"Statutes for the suppression of fraud, including

the statutes against fraudulent conveyances, are to

be equitably or liberally expounded for the preven-

tion of fraud and protection of creditors."

In a footnote to the last-mentioned quotation an English

authority is cited as follows:

"Lord Mansfield said: 'These statutes cannot re-

ceive too liberal a construction, or be too much
extended in suppression of fraud.' Cadogan v.

Kennett, Cowp. 432, 98 Reprint 1171."

Appellant next cites Blanchard v. Ward, 124 Wash.

204, 213 Pac. 929. That decision held that the transfer

of 5% to 7% of a merchant's stock in trade did not

violate the Washington Bulk Sales Law. In the same

decision, however, the Court paraphrases the Washington

Act as follows:

"Our statute prohibits, without complying with

the formalities provided therefor, the sale or transfer

of a stock of goods, wares and merchandise or sub-

stantially the entire business or trade theretofore

conducted by the vendor, . . . It does not prohibit

the sale of a portion of the stock; nor can we extend

it by construction to so intend." (Italics ours.)

It will thus be noted that the Washington statute

differs materially from the California law in that it

prohibits the transfer of a stock of goods, wares and

merchandise or substantially the entire business or trade

of the vendor, whereas the California statute merely says

"a substantial part" of the stock in trade, which we sub-

mit is entirely different. Obviously, therefore, the Wash-
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ington statute and tlic decisions rendered construing it are

hardly ai)|)lical)lc to California cases.

Counsel next cites at great length from Cook v. Superior

Court, 12 Cal. App. (2d) 608, 55 Pac. (2d) 1227, which

had to do with a liability which was n(jt only unknown

to tlie common law, but a radical departure from all

settled common law principles, to-wdt, the fastening of

a civil liability on a person merely by virtue of the owner-

ship of property and wdthout any wrongful or negligent

act on his part. We submit that that decision construing

Section 171434 of the Civil Code has no application to

fraudulent conveyances statutes. It is not necessary to

go so far afield to find the rules of construction of the

latter.

Under the heading of remedial statutes, 59 Corpus

Juris 1107, it is said:

"They [remedial statutes, such as for the suppres-

sion of fraud] should be interpreted liberally to

embrace all cases fairly within their scope, so as

to accomplish the object of the legislature, and to

effectuate the purposes of the statute, by suppressing

the mischiefs and advancing the remedy, . . ."

Thus we see that statutes of the character under con-

sideration are remedial. In Martin White v. Mary Ann,

6 Cal. 462, 470, the Court said:

"The rule of law in the construction of remedial

statutes requires great liberality, and whenever the

meaning is doubtful, it must be so construed as to

extend the remedy."
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Again, in the case of Tooniey v. Dimphy, 86 Cal. 639,

25 Pac. 130, which construed the Statute of Frauds, the

Court said:

"Thus we perceive that the clause is remedial

in its object, and if its meaning is doubtful, as sug-

gested by this controversy, its words will have to be

construed so as to suppress the mischief adverted to,

and advance the remedy."

We might also cite the case of Wallace v. Moody, 26

Cal. 387:

"The Act in question is of a remedial character,

and should receive, having due regard to the lan-

guage in which it is expressed, a liberal construction,

which will bring within its scope every case which

comes clearly within its spirit and policy."

In the more recent case of Borgfeldt v. Curry, supra,

the Court also said:

"These sections, in common with the remainder

of the code, should be liberally construed with a view

to effecting their purpose. That purpose undoubtedly

is to prevent debtors from placing property which

legitimately should be available for the satisfaction

of demands of creditors beyond their reach, or, in

other words, to compel a person engaging in business

to take the hazards and risks thereof as well as

chances for profit."

If any further doubt remains on that subject, we cite

Civil Code, Section 4, as follows:

"The rule of the common law, that statutes in

derogation thereof are to be strictly construed, has
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no ai)i)licati()n to this code. The code establishes

the law of this state respecting the subjects to which

it relates, and its provisions are to be liberally con-

strued with a view to efifect its objects and to promote

justice."

The only conclusion to be drawn from the various

citations given above is that Fraudulent Conveyances

Statutes, of which the Bulk Sales Law is a part, must be

liberally construed to prevent the mischief which the Act

was designed to prevent. Normally a person has the

unrestricted right to dispose of property to which he

holds title as he sees fit. From the standpoint of pure

theory it would logically follow that where a wholesaler

extends credit to a retail merchant by passing title to

merchandise which is to be paid for at a later date,

theoretical jurisprudence would dictate that the merchant

would have unlimited power to do with the merchandise

as he sees fit. In practice, however, because of the fact

that by far the largest part of commercial transactions

today are conducted on credit, the legislature, in its

wisdom, in order to foster and encourage legitimate busi-

ness, has seen fit to place certain restrictions upon the

disposition of the merchandise for which the merchant

has not yet paid. The lawmakers recognize that the

goods were given to the merchant for the purpose of

selling the same in small quantities in the usual course

of a retail business. When the merchant so disposes of

his goods no one can complain, and if the creditor should

sustain a loss under such circumstances it is one of the
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hazards of business which he assumes when he gives

credit. When the merchant thus sells his goods at retail

presumptively he makes a legitimate dealer's profit on the

sale, and the proceeds of the sale of an article for which

he is to pay, say, $100.00 may run as high as $200.00 or

$300.00, which enables him to have that much more than

the cost value of the merchandise with which to pay his

creditors. But it is a far cry from the transaction just

related to the case of a merchant who takes a quantity of

his goods and transfers possession and the right of pos-

session to a pawn broker for a consideration one-half of

the wholesale cost value of the goods. To take the

specific example last cited, instead of receiving $200.00

or $300.00 for the particular item, he receives but $50.00.

Manifestly, repeated transactions of this nature would

soon place him in the very position in which the bankrupt

m this case was placed—in bankruptcy, and the creditors

can expect to realize only a small fraction of their claims

by reason of the acts of the bankrupt with respect to their

merchandise.

Now in a city the size of Los Angeles if appellant's

argument is correct that each separate transaction must be

considered as an independent transaction within the mean-

ing of the statute, it is easily seen how a merchant could

take a small part of his stock on numerous separate occa-

sions and pawn the same with from one to a dozen dif-

ferent pawn brokers, and when his stock was entirely

depleted and he was forced into the inevitable bankruptcy,

the pawn brokers might and would maintain that no single
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transaction, except i)crliaps the last, constituted a transfer

of a substantial part of the bankru])t's stock in trade

within the meaning of the statute, and that, therefore,

the statute did not apply.

The only shadow of an argument which appellant really

has in connection with this point is that unless there is a

showing of either knowledge or bad faith he cannot be

charged with a transaction which took place some time

prior to his transaction and of which he had no knowledge

or notice. On this point appellee will hereafter show

that the question of good faith, notice or knowledge is

immaterial.

Appellee therefore maintains that the Court is not

only justified in considering the aggregate of the pledges

made by the bankrupt in determining whether a sub-

stantial part of his stock w^as transferred, but that it is

not an unreasonable construction of the statute to so

hold and that without sucli a construction the statute

becomes largely meaningless.

The only comment appellee has on the case of Slicllcy

V. Byers, 73 Cal. App. 44, 238 Pac. 177, is that the Court

in that case held the transfer to be fraudulent and void

as in violation of the Bulk Sales Act.
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III.

The Court Will Take Judicial Notice That it Is Not

in the Ordinary and Usual Course of Business of

a Retail Merchant to Conduct His Business by

Taking Property Obtained on Credit and Pledg-

ing the Same for a Fraction of Its Value to Secure

Operating Moneys.

While we do not contend that the Court has judicial

knowledge of all the various practices and ramifications

of the several types of business, none the less

:

"The general custom and course of business in

any profession, trade, or occupation, if they be suf-

ficiently notorious, are proper subjects of judicial

observation." 10 Cal. Jur. 733.

Following this principle, the Court in Ogilvie v. Aetna

Life Insurance Company, 189 Cal. 406, 414, 209 Pac. 26,

said:

"Courts have taken judicial notice of the general

character of business of a crematory, of building

and loan associations, of the lumber industry, of a

barber shop and shoe shining parlor, of a mercantile

agency and of professions generally."

There are many other decisions in this state and else-

where, too numerous to cite, to the same effect.

Counsel, however, apparently seriously contends that

because a retail merchant in a particular case on three or

four different occasions has seen fit to pledge substantial

parts of his stock in trade to pawn brokers, this makes
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it his ordinary and usual practice and method of business

within the meaning of the statute, and therefore takes

the case out of the Bulk Sales Act.

It woukl hardly seem necessary to dignify this assertion

by argument. None the less, because of the rather peculiar

wording of Section 3440 in that regard, we believe a

moment's comment may be helpful.

The wording of the statute (Section 3440) is:

"otherwise than in the ordinary course of trade and

in the regular and usual practice and method of

business of the vendor, transferror, or assignor."

It will be observed that the statute is worded in the

conjunctive and that in order to take the transaction out

of the statute the same must be m the ordinary course of

trade and in the regidar and usual practice and method

of business of the vendor, transferor, or assignor. Ob-

viously, therefore, even to place the strained construction

on these words contended for by appellant, all of these

things must co-exist in order to take the transaction out

of the statute, and while appellant might, by his construc-

tion, contend that the pledge in the instant case was in

the regular and usual practice and method of business of

the bankrupt, he could hardly contend that it was made in

the ordinary course of trade, and his contention would

therefore fail.

However, appellee does not believe the words "regular

and usual practice and method of business of the vendor"'

mean the particular method or practice used by the indi-

vidual in a given case, but, rather, refer to the regular

and usual practice and method of business generally used

in the particular branch of business to w^hich the indi-

vidual belongs. In other words, appellant would have
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to show that it was the regular and usual practice and

method of business of retail jewelers whenever they

became short of money to go to pawn brokers and take

their stock in trade to pledge it for one-half or less of

its wholesale cost value before it could successfully con-

tend that it came within the exception to the statute.

It is for this reason that appellee maintains that the

Court will take judicial notice that such a practice is

not and, of necessity, could not be the regular and usual

practice and method of business of retail jewelers, or

for that matter any other type of merchant, and therefore

appellant can get no support to his case from such an

absurd argument.

IV.

A Pledge Is a Transfer of Property Within the Mean-

ing of Section 3440 of the Civil Code of the State

of California.

Although the above proposition apparently is assumed

by counsel for appellant, appellee wishes to cite several

cases showing that the California statute has been con-

strued to cover pledges in the term "transfer".

In the case of In re Convisser, 6 Fed. (2d) 177 (1925)

(C. C. A., 9th Circuit) (construing C. C. 3440) the

Court said:

"But, notwithstanding these express statutory pro-

hibitions, the petitioner earnestly insists that a mer-

chant may still pledge the whole, or a substantial

part, of his stock in trade because a pledge is not
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a sale, transfer, or assignment within the meaning"

of the law. With this contention we are unable to

agree. As already stated, we think it was the plain

purpose of the Legislature to prohibit liens and

transfers of every kind of the merchant's stock in

trade, and that the language employed was ample

for that purpose. ... A pledge is therefore a

transfer of personal property accompanied by an

actual change of possession, and Section 3440 makes

no distinction between transfers accompanied by a

change of possession and transfers which are not.

So far as we are advised, this particular provision

of Section 3440 has never been construed by the

Supreme Court of the state, but the decisions of that

court on kindred questions are in harmony with the

views we have expressed. Thus in Dubois v. Spinks,

114 Cal. 289, the Court said: 'It makes no difference

whether the transaction be a sale or a pledge, since,

in either case, it is a "transfer of personal property,"

in the sense of the statute.' See, also, Scholle v.

Finnell, 173 Cal. 372."

The Court held the pledge void as to creditors.

This latter case, by the way, held that the pledge con-

stituted a substantial part of the stock in trade within the

meaning of the statute.
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V.

Fraudulent Conveyance Statutes Are of Great

Antiquity.

Appellant gives the impression from his argument that

fraudulent conveyances statutes are of recent statutory

origin. How far this is from the truth may be seen from

an examination of the following authorities.

The basis of the fraudulent conveyances statutes are

to be found in the common law, even before any statutes

existed on the subject.

In 2 Pomeroy Equity Jurisprudence it is said:

''Dealings by a person with his property with

intent to defraud his creditors were voidable at the

common law, but the existing rules on the subject

both in England and in this country are founded

upon statute."

Apparently the earliest statute in England on the sub-

ject of fraudulent conveyances is 50 Edward III, chapter

6 (1377). Another one was passed in 1488, known as

3 Henry VII, chapter 4. It is said that the modern

fraudulent conveyances statutes date from the statute

of 13 Elizabeth, chapter 5 (1571). People v. Garnett,

35 Cal. 470. Another famous fraudulent conveyance

statute was passed in 27 Elizabeth (1585).

We believe that the above citations should convince the

Court that we are not here dealing with any innovation

in law. The most that can be said is that the fraudulent

conveyances statutes have from time to time been enlarged

and extended as the complexities of modern business

increase, to take care of the new situations which have

been found from experience to promote fraud.
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VI.

The Bona Fides or Good Faith of the Parties in the

Case Under Consideration Is Absolutely Immaterial.

Appellant throughout its brief has stressed the fact that

there was no showing of bad faith in the transaction

between appellant and the bankrupt, and that, in the

absence of such a showing, the Court is precluded from

considering a prior transaction. At this point we para-

phrase appellant's repeated assertion that nowhere in the

statute is there anything said about good or bad faith.

Intent is nut mentioned, and for a good reason: because

the statute creates a conclusive presumption of con-

structive fraud. Once the facts bring the case within

the statute the question of intent and bona fides becomes

immaterial ; as was said of the California type of statute

in 27 Corpus Juris 876:

"Where the statute declares that sales not made

in compliance with the requirements shall be fraudu-

lent and void, or conclusively presumed to be fraudu-

lent and void, there is no room for construction,

and the sale can be upheld only by showing complete

compliance w^ith the statute. Actual good faith is

immaterial."

In Calkins v. Hoivard, 2 Cal. App. 233, 236, 83 Pac.

280, it is said:

"It is next urged that the finding as to absence of

fraudulent intent neutralizes the effect of failure to

record the notice. We do not think any finding of

fact, however strong in its demonstration of good
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faith, can avail to validate the sale of a stock in trade

in bulk without the statutory notice, as against exist-

ing creditors of the vendor. The clause of Section

3440 under consideration is plain and unambiguous,

and when it is shown that such a sale was made

without the required notice, it is 'conclusively pre-

sumed to be fraudulent and void as against the exist-

ing creditors of the vendor'. This presumption is

incontrovertible. 'Where the law makes a certain

fact a conclusive presumption, evidence will not be

received to the contrary.' (Estate of Mills, 137 Cal.

303 (92 Am. St. Rep. 175, 70 Pac. 91); Filipini v.

Trobock, 134 Cal. 444 (66 Pac. 587).) Under the

undisputed facts in this case, therefore, the finding

in question must fall before the conclusive presump-

tion raised by the statute."

Again, in the case of Schainman v. Dean, 24 Fed. (2d)

475 (C. C A., 9th Circuit), the Court said:

'Tt appeared incidentally at the trial that the pur-

chase money derived from the sale of the goods was

paid to certain creditors of the bankrupt, but this

fact of itself would constitute no defense to an action

at law for the recovery of the goods, or their value.

If the transaction was free from actual fraud, or

fraud in fact on the part of the purchaser, it may

be that this disposition of the purchase money would

entitle him to some relief under proper pleadings;

but even this is questionable. The statute declares

in express terms that a sale made without giving

the requisite notice is conclusively proved to be
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fraudulent and void as against the existinp^ creditors

of the vendor, and, as said by the court in Calkins

V. Howard, 2 C. A. 233, 236, 83 P. 280, 281:

'This ])rcsumption is incontrovertible. "Where the

law makes a certain fact a conclusive presumption,

evidence will not be received to the contrary."
'

and if, as against the purchaser, the transfer is con-

clusively presumed to be fraudulent, neither law nor

equity will relieve him from the consequences of his

acts."

It is for the reasons thus quoted that appellee contends

that the Merithew transaction should be considered with

the Markwell and Company transaction in determining

whether a substantial part of the bankrupt's stock in trade

was transferred. We are not here concerned with the

question of notice, knowledge, intent or good faith, but

only to determine whether the bankrupt, by pledging on

these two occasions a total of $3100.00 of his stock in

trade out of a total value ranging from $9500.00 to

$12,500.00, transferred a substantial part of his stock

in trade under such circumstances as to bring the trans-

actions within the statute, and if the Court so determines,

then the transactions must be declared void as to creditors.
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VII.

The Question as to Whether the Merchandise Trans-

ferred to Appellant Constituted a Substantial Part

of the Stock in Trade of the Bankrupt Is a Ques-

tion of Fact Which, Having Been Decided by

Both the Special Master and the District Judge
in Accordance With Appellee's Contention, Is

Binding Upon the Circuit Court of Appeals.

This is a proposition so well settled that appellee does

not wish to burden the Court with citations at length

from authorities. It is deemed sufficient to quote from

such an authority as Cal. Jiir. on this point, which is of

universal application. All of the citations that follow

are from 2 Cal. Jur. At pages 912 and 913 it is said:

"An appellate court possesses none of the func-

tions of a jury, and cannot assume to exercise them.

While the question of the sufficiency of the evidence,

as a matter of law, to support a verdict or finding

may be presented to the appellate court for review,

its duty stops when it has determined that there is

some substantial evidence to support it. It will not

weigh the evidence, pass upon the credibility of

witnesses, nor substitute its judgment thereon for

that of the trial court, but will uphold the verdict

or finding, even though it would have decided other-

wise if it had occupied the place of the trial judge

or jury."

Again at page 934 the authority says:

"Though there is no conflict in the evidence, if

the inferences fairly deducible therefrom are such

that dififerent conclusions might rationally be drawn

therefrom by men equally sensible and impartial, the

conclusion reached by the jury, or the court sitting
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as such, should be deemed final and not disturbed on

appeal for want of sufficient evidence to justify the

verdict or findings."

At page 936 it is said

:

"The appellate court is not concerned with the

question of the preponderance of the evidence, or

tile substantial character of the showing made by

the defendant, but only with the single inquiry.

Does the record contain any evidence tending to

support the finding assailed?"

Tn the instant case the defendant has already had the

beneht of a judicial determination, not only by the Referee

in Bankruptcy sitting as a Special Master and skilled in

the law, but also a review of the findings and decision

of the Special Master by the District Judge.

It is therefore submitted that this Court, even though

it might conceivably have reached a difTerent conclusion

on the evidence presented to the Special Master and

reviewed by the District Judge, should not substitute its

judgment on the facts for those of the triers of fact,

but should affirm the judgment as supported by the

evidence.

Conclusion.

Finally, appellee believes he has shown that both law

and reason support his contention that this Court should

frown upon the type of transaction which gave rise to

this suit in equity and to make it clear to persons situated

in like circumstances with appellant that if they choose

to exact profit from transactions like the one under re-

view they can easily, and must, if they w^ish to be pro-

tected, engage in such transactions by complying with the
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simple provisions of Section 3440. The cost thereof is

not burdensome, and the sHght delay required by the

statute would forever protect them against the conse-

quences of their constructive fraud in taking other per-

sons' property under conditions not permitted by law.

Essentially what appellant is after in this case is to

secure a preference at the expense of other creditors of

the bankrupt. The other creditors parted with merchan-

dise for which they paid value and are now in a position

where they will realize but a small fraction of the return

on their transactions with the bankrupt, which they antici-

pated. The appellant has given no greater consideration

to the bankrupt than these creditors, and yet it now

seeks to withhold from general assets of the bankrupt

the security which it unlawfully exacted and deprive

other creditors in, we believe, the same class, from par-

ticipating in such security. The appellant should be placed

in the same position as the other creditors, to-wit, a

general creditor, and take its pro rata loss along with

them.

Appellee therefore respectfully urges this Court to

affirm the judgment of the United States District Court

from which this appeal has been taken.

Respectfully submitted,

Albert Behrstock and

Jerome D. Rosenfield,

By Jerome D. Rosenfield,

Attorneys for Appellee.


